CHAPTER 3--CASE ADMINISTRATION
SUBCHAPTER I--COMMENCEMENT OF A CASE

§ 301. Voluntary cases

(a)* A voluntary case under a chapter of thistitle is commenced by the filing with the
bankruptcy court of a petltlon under such chaoter by an entlty that may be adebtor under such chapter

(b) The commencement of a voluntary case under a chapter of thistitle constitutes an
order for relief under such chapter.?

§ 302. Joint cases

(& A joint case under a chapter of thistitle is commenced by the filing with the bankruptcy
court of asingle petition under such chapter by an individud that may be a debtor under such chapter
and such individua's spouse. The commencement of ajoint case under a chapter of thistitle condtitutes
an order for relief under such chapter.

(b) After the commencement of ajoint case, the court shal determine the extent, if any, to
which the debtors estates shall be consolidated.

§ 303. Involuntary cases

(& Aninvoluntary case may be commenced only under chapter 7 or 11 of thistitle, and only
againg a person, except afarmer, family farmer, or a corporation that is not a moneyed, business, or
commercia corporation, that may be a debtor under the chapter under which such case is commenced.

(b) Aninvoluntary case againg a person is commenced by the filing with the bankruptcy court
of apetition under chapter 7 or 11 of thistitle--

(1) by three or more entities, each of which is either aholder of aclam againgt such
person that is not contingent as to ligbility or the subject of abonafide dispute, or an indenture
trustee representing such a holder, if such clams aggregeate a least $10,000 more than the vaue
of any lienon property of the debtor securing such clams held by the holders of such daims;

(2) if there are fewer than 12 such holders, excluding any employee or indder of such
person and any transferee of atransfer that is voidable under section 544, 545, 547, 548, 549,
or 724(a) of thistitle, by one or more of such holdersthat hold in the aggregate at least
$10,000 of such cdlams;

!Bankruptcy Reform Act of 2001, sec. 501(b).
2Bankruptcy Reform Act of 2001, sec. 501(b).
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(3) if such person isa partnership—
(A) by fewer than dl of the generd partnersin such partnership; or
(B) if relief has been ordered under thistitle with respect to dl of the generd
partners in such partnership, by a genera partner in such partnership, the trustee of
such agenerd partner, or aholder of aclam against such partnership; or
(4) by aforeign representative of the estate in aforeign proceeding concerning such
person.

(c) After thefiling of a petition under this section but before the caseis dismissed or rdief is
ordered, a creditor holding an unsecured claim that is not contingent, other than a creditor filing under
subsection (b) of this section, may join in the petition with the same effect asif such joining creditor
were a petitioning creditor under subsection (b) of this section.

(d) The debtor, or agenerd partner in a partnership debtor that did not join in the petition, may
file an answer to a petition under this section.

(e) After notice and a hearing, and for cause, the court may require the petitioners under this
section to file abond to indemnify the debtor for such amounts as the court may later alow under
subsection (i) of this section.

(f) Notwithstanding section 363 of thistitle, except to the extent that the court orders otherwise,
and until an order for rdief in the case, any business of the debtor may continue to operate, and the
debtor may continue to use, acquire, or dispose of property asif an involuntary case concerning the
debtor had not been commenced.

(9) At any time after the commencement of an involuntary case under chapter 7 of thistitle but
before an order for relief in the case, the court, on request of a party in interest, after notice to the
debtor and ahearing, and if necessary to preserve the property of the estate or to prevent lossto the
edtate, may order the United States trustee to appoint an interim trustee under section 701 of thistitleto
take possession of the property of the estate and to operate any business of the debtor. Before an
order for reief, the debtor may regain possession of property in the possession of atrustee ordered
gppointed under this subsection if the debtor files such bond as the court requires, conditioned on the
debtor's accounting for and delivering to the trustee, if there is an order for relief in the case, such
property, or the value, as of the date the debtor regains possession, of such property.

(h) If the petition is not timely controverted, the court shal order rdlief againgt the debtor in an
involuntary case under the chapter under which the petition wasfiled. Otherwise, after trid, the court
shdl order rdlief againg the debtor in an involuntary case under the chapter under which the petition
wasfiled, only if--

(2) the debtor is generaly not paying such debtor's debts as such debts become due
unless such debts are the subject of abonafide disoute; or

(2) within 120 days before the date of the filing of the petition, a custodian, other than a
trustee, receiver, or agent gppointed or authorized to take charge of less than subgtantialy al of
the property of the debtor for the purpose of enforcing alien againgt such property, was
appointed or took possession.

(i) If the court dismisses a petition under this section other than on consent of al petitioners and
the debtor, and if the debtor does not waive the right to judgment under this subsection, the court may
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grant judgment--
(1) againgt the petitioners and in favor of the debtor for--
(A) costs, or
(B) areasonable attorney's fee; or
(2) agangt any petitioner that filed the petition in bad faith, for--
(A) any damages proximately caused by such filing; or
(B) punitive damages.
(j) Only after notice to dl creditors and a hearing may the court dismiss a petition filed under
this section--

(1) on the motion of a petitioner;
(2) on consent of dl petitioners and the debtor; or

3Bankruptcy Reform Act of 2001, sec. 802(d)(2). Repeals section 303(k).

Ch.3Pg. 3



8§ 305. Abstention

(&) The court, after notice and a hearing, may dismiss a case under thistitle, or may suspend dl
proceedings in a case under thistitle, at any time if--
(1) theinterests of creditors and the debtor would be better served by such dismissal or
suspension; or

HPENSon:
2 (A) a petition under section 1515 of thistitle for recognition of a foreign
proceeding has been granted; and
(B) the pur poses of chapter 15 of thistitle would be best served by such
dismissal or suspension.®
(b) A foreign representative may seek dismissa or suspension under subsection (8)(2) of this
section.

(c) An order under subsection () of this section dismissing a case or suspending dl
proceedings in a case, or adecison not so to dismiss or suspend, is not reviewable by apped or
otherwise by the court of appeals under seetion358(d) subsection (€) or (f) of section 158, © 1291,
or 1292 of title 28 or by the Supreme Court of the United States under section 1254 of title 28.

§ 306. Limited appearance
An gppearance in a bankruptcy court by aforeign representative in connection with a petition

or request under section 303, 364’, or 305 of thistitle does not submit such foreign representative to
the jurisdiction of any court in the United States for any other purpose, but the bankruptcy court may

“Bankruptcy Reform Act of 2001, sec. 802(d)(3)(A). Repeals section 304.
*Bankruptcy Reform Act of 2001, sec. 802(d)(4).

®Bankruptcy Reform Act of 2001, sec. 1235(b)(1).

"Bankruptcy Reform Act of 2001, sec. 802(d)(3)(C).
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condition any order under section 303, 3642, or 305 of thistitle on compliance by such foreign
representative with the orders of such bankruptcy court.

§ 307. United States trustee

The United States trustee may raise and may appear and be heard on any issue in any case or
proceeding under thistitle but may not file a plan pursuant to section 1121(c) of thistitle.

§ 308. Debtor reporting requirements

(a) For purposes of this section, theterm "profitability’ means, with respect to a debtor,
the amount of money that the debtor has earned or lost during current and recent fiscal
periods.

(b) A small business debtor shall file periodic financial and other reports containing
information including-

(1) the debtor's profitability;

(2) reasonable approximations of the debtor's projected cash receiptsand cash
disbursementsover areasonable period,;

(3) comparisons of actual cash receipts and disbursementswith projectionsin
prior reports;

2 (A) whether the debtor is-

(i) in compliance in all material respectswith postpetition
requirementsimposed by thistitle and the Federal Rules of Bankruptcy

Procedure; and

(i1) timely filing tax returnsand other required government filings
and paying taxes and other administrative claimswhen due;

(B) if the debtor isnot in compliance with the requirementsreferred to
in subparagraph (A)(i) or filing tax returnsand other required gover nment
filings and making the paymentsreferred to in subparagraph (A)(ii), what the
failuresare and how, at what cost, and when the debtor intendsto remedy such
failures, and

(C) such other mattersasarein the best interests of the debtor and
creditors, and in the publicinterest in fair and efficient procedures under
chapter 11 of thistitle®

8Bankruptcy Reform Act of 2001, sec. 802(d)(3)(C).

*Bankruptcy Reform Act of 2001, sec. 434(a). Section 434(b) states: “EFFECTIVE
DATE.-The amendments made by subsection (a) shdl take effect 60 days after the date on which rules
are prescribed under section 2075 of title 28, United States Code, to establish forms to be used to
comply with section 308 of title 11, United States Code, as added by subsection (a).”
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SUBCHAPTER I1--OFFICERS
§ 321. Eligibility to srve astrustee

(@ A person may serve astrustee in a case under thistitle only if such personis-

(2) anindividua that is competent to perform the duties of trustee and, in a case under
chapter 7, 12, or 13 of thistitle, resdes or has an office in the judicid didrict within which the
caseispending, or in any judicid didrict adjacent to such didtrict; or

(2) acorporation authorized by such corporation's charter or bylawvsto act astrustee,
and, in acase under chapter 7, 12, or 13 of thistitle, having an officein at least one of such
didtricts.

(b) A person that has served as an examiner in the case may not serve as trusteein the case.
(c) The United States trustee for the judicia didtrict in which the caseis pending is €igible to
serve astrustee in the case if necessary.

§ 322. Qualification of trustee

(a) Except as provided in subsection (b)(1), a person salected under section 701, 702, 703,
1104, 1163, 1202, or 1302 of thistitle to serve as trustee in a case under thistitle qudifiesif before five
days after such sdlection, and before beginning officid duties, such person has filed with the court a
bond in favor of the United States conditioned on the faithful performance of such officid duties.
(b) (2) The United States trustee qualifies wherever such trustee serves as trustee in a case
under thistitle.
(2) The United States trustee shdl determine--
(A) the amount of abond required to be filed under subsection (a) of this
Section; and
(B) the sufficiency of the surety on such bond.
(0) A trusteeis not ligble persondly or on such trusteg's bond in favor of the United States for
any pendty or forfeiture incurred by the debtor.
(d) A proceeding on atrustee's bond may not be commenced after two years after the date on
which such trustee was discharged.

§ 323. Role and capacity of trustee

(8 Thetrugtee in a case under thistitle is the representative of the etate.
(b) The trustee in a case under this title has capacity to sue and be sued.

8 324. Remova of trustee or examiner

(&) The court, after notice and a hearing, may remove a trustee, other than the United States
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trustee, or an examiner, for cause.

(b) Whenever the court removes a trustee or examiner under subsection (@) in a case under this
title, such trustee or examiner shdl thereby be removed in dl other cases under thistitle in which such
trustee or examiner is then serving unless the court orders otherwise.

8§ 325. Effect of vacancy

A vacancy in the office of trustee during a case does not abate any pending action or
proceeding, and the successor trustee shall be substituted as a party in such action or proceeding.

§ 326. Limitation on compensation of trustee

(8 In acase under chapter 7 or 11, the court may alow reasonable compensation under
section 330 of thistitle of the trustee for the trustee's services, payable after the trustee renders such
services, not to exceed 25 percent on the first $5,000 or less, 10 percent on any amount in excess of
$5,000 but not in excess of $50,000, 5 percent on any amount in excess of $50,000 but not in excess
of $1,000,000, and reasonable compensation not to exceed 3 percent of such moneys in excess of
$1,000,000, upon al moneys disbursed or turned over in the case by the trustee to partiesin intere<t,
excluding the debtor, but including holders of secured clams.

(b) Inacase under chapter 12 or 13 of thistitle, the court may not alow compensation for
sarvices or reimbursement of expenses of the United States trustee or of a stlanding trustee appointed
under section 586(b) of title 28, but may alow reasonable compensation under section 330 of thistitle
of atrustee gppointed under section 1202(a) or 1302(a) of thistitle for the trustee's services, payable
after the trustee renders such services, not to exceed five percent upon al payments under the plan.

(c) If more than one person serves as trustee in the case, the aggregate compensation of such
persons for such service may not exceed the maximum compensation prescribed for asingle trustee by
subsection (&) or (b) of this section, as the case may be.

(d) The court may deny dlowance of compensation for services or reimbursement of expenses
of the trustee if the trustee falled to make diligent inquiry into facts that would permit denid of alowance
under section 328(c) of thistitle or, with knowledge of such facts, employed a professond person
under section 327 of thistitle.

§ 327. Employment of professiona persons

(8) Except as otherwise provided in this section, the trustee, with the court's gpprova, may
employ one or more attorneys, accountants, appraisers, auctioneers, or other professiona persons, that
do not hold or represent an interest adverse to the estate, and that are disinterested persons, to
represent or asss the trustee in carrying out the trustee's duties under thistitle.

(b) If the trustee is authorized to operate the business of the debtor under section 721, 1202, or
1108 of thistitle, and if the debtor has regularly employed attorneys, accountants, or other professona
persons on sdary, the trustee may retain or replace such professond persons if necessary in the
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operation of such business.

(c) Inacase under chapter 7, 12, or 11 of thistitle, a person is not disqudified for employment
under this section solely because of such person's employment by or representation of a creditor, unless
there is objection by another creditor or the United States trustee, in which case the court shall
disgpprove such employment if there isan actua conflict of interest.

(d) The court may authorize the trustee to act as attorney or accountant for the estate if such
authorization isin the best interest of the estate.

(€) Thetrustee, with the court's gpprova, may employ, for a specified specia purpose, other
than to represent the trustee in conducting the case, an attorney that has represented the debtor, if in the
best interest of the estate, and if such attorney does not represent or hold any interest adverse to the
debtor or to the estate with respect to the matter on which such attorney is to be employed.

(f) The trustee may not employ a person that has served as an examiner in the case.

§ 328. Limitation on compensation of professona persons

(8 Thetrustee, or acommittee appointed under section 1102 of thistitle, with the court's
goprova, may employ or authorize the employment of a professiona person under section 327 or 1103
of thistitle, as the case may be, on any reasonable terms and conditions of employment, including on a
retainer, on an hourly basis, on a fixed or percentage fee basis® or on a contingent fee basis.
Notwithstanding such terms and conditions, the court may alow compensation different from the
compensation provided under such terms and conditions after the conclusion of such employment, if
such terms and conditions prove to have been improvident in light of developments not capable of being
anticipated at the time of the fixing of such terms and conditions.

(b) If the court has authorized a trustee to serve as an attorney or accountant for the estate
under section 327(d) of thistitle, the court may alow compensation for the trustee's services as such
attorney or accountant only to the extent that the trustee performed services as attorney or accountant
for the estate and not for performance of any of the trusteg's duties that are generaly performed by a
trustee without the assistance of an attorney or accountant for the estate.

(c) Except as provided in section 327(c), 327(€), or 1107(b) of thistitle, the court may deny
alowance of compensation for services and reimbursement of expenses of a professional person
employed under section 327 or 1103 of thistitle if, & any time during such professond person's
employment under section 327 or 1103 of thistitle, such professona person is not adisinterested
person, or represents or holds an interest adverse to the interest of the estate with respect to the matter
on which such professond person is employed.

§ 329. Debtor's transactions with attorneys

(& Any attorney representing a debtor in a case under thistitle, or in connection with such a

19Bankruptcy Reform Act of 2001, sec. 1206.

Ch.3Py. 8



case, whether or not such attorney gpplies for compensation under thistitle, shdl file with the court a
statement of the compensation paid or agreed to be paid, if such payment or agreement was made after
one year before the date of the filing of the petition, for services rendered or to be rendered in
contemplation of or in connection with the case by such attorney, and the source of such compensation.
(b) If such compensation exceeds the reasonable vaue of any such services, the court may
cancel any such agreement, or order the return of any such payment, to the extent excessive, to--
(2) the estate, if the property transferred--
(A) would have been property of the estate; or
(B) wasto be paid by or on behalf of the debtor under a plan under chapter
11, 12, or 13 of thistitle; or
(2) the entity that made such payment.

§ 330. Compensation of officers

@ (1) After notice to the partiesin interest and the United States Trustee and a hearing,
and subject to sections 326, 328, and 329, the court may award to atrustee, an examiner, an
ombudsman appointed under section 331, or! a professiona person employed under
section 327 or 1103--

(A) reasonable compensation for actual, necessary services rendered by the
trusteg, examiner, ombudsman,*? or professiona person, or attorney and by any
paraprofessona person employed by any such person; and

(B) reimbursement for actua, necessary expenses.

(2) The court may, on its own motion or on the motion of the United States Trustee, the
United States Trustee for the Didtrict or Region, the trustee for the estate, or any other party in
interest, award compensation that is less than the amount of compensation that is requested.

(3)YAHn | n® determining the amount of reasonable compensation to be awvarded to
an examiner, trustee under chapter 11, or professional person,** the court shal consider
the nature, the extent, and the vaue of such services, taking into account al relevant factors,
including--

(A) the time spent on such services,

(B) the rates charged for such services,

(C) whether the services were necessary to the adminigtration of, or beneficia
a the time at which the service was rendered toward the completion of, a case under

"Bankruptcy Reform Act of 2001, sec. 1104(b)(1).
2Bankruptcy Reform Act of 2001, sec. 1104(b)(2).
BBankruptcy Reform Act of 2001, sec. 407(1)(A).
14Bankruptcy Reform Act of 2001, sec. 407(1)(B).
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thistitle

(D) whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue, or
task addressed; and™®

(E) with respect to a professional person, whether the person isboard
certified or otherwise has demonstrated skill and experiencein the bankruptcy
fied; and®

B (F)Y whether the compensation is reasonable based on the customary
compensation charged by comparably skilled practitionersin cases other than cases
under thistitle.

4 (A) Except as provided in subparagraph (B), the court shdl not dlow

compensation for--

(1) unnecessary duplication of services, or

(i) services that were not--

(1) reasonably likely to benefit the debtor's estate; or
(1) necessary to the adminigtration of the case.

(B) In achapter 12 or chapter 13 case in which the debtor is an individua, the
court may allow reasonable compensation to the debtor's atorney for representing the
interests of the debtor in connection with the bankruptcy case based on aconsideration
of the benefit and necessity of such services to the debtor and the other factors set forth
in this section.

(5) The court shdl reduce the amount of compensation awarded under this section by
the amount of any interim compensation awarded under section 331, and, if the amount of such
interim compensation exceeds the amount of compensation awarded under this section, may
order the return of the excess to the estate.

(6) Any compensation awarded for the preparation of afee application shal be based
on the level and skill reasonably required to prepare the application.

(7) In determining the amount of reasonable compensation to be awarded to a
trustee, the court shall treat such compensation asa commission, based on section 326
of thistitle!®
(b) (1) There shdl be paid from thefiling feein a case under chapter 7 of thistitie $45 to
the trustee serving in such case, after such trustee's services are rendered.

(2) The Judicid Conference of the United States--

Bankruptcy Reform Act of 2001, sec. 415(1).
18 Bankruptcy Reform Act of 2001, sec. 415(3).
Bankruptcy Reform Act of 2001, sec. 415(2).
1¥Bankruptcy Reform Act of 2001, sec. 407(2).
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(A) shall prescribe additiona fees of the same kind as prescribed under section
1914(b) of title 28; and

(B) may prescribe notice of appearance fees and fees charged against
digributionsin cases under thistitle;

to pay $15 to trustees serving in cases after such trustees services are rendered. Beginning 1

year after the date of the enactment of the Bankruptcy Reform Act of 1994, such $15 shdl be

paid in addition to the amount paid under paragraph (1).

(¢) Unlessthe court orders otherwise, in a case under chapter 12 or 13 of thistitle the
compensation paid to the trustee serving in the case shal not be less than $5 per month from any
digribution under the plan during the administration of the plan.

(d) Inacase in which the United States trustee serves as trustee, the compensation of the
trustee under this section shal be paid to the clerk of the bankruptcy court and deposited by the clerk
into the United States Trustee System Fund established by section 589a of title 28.

§ 331. Interim compensation

A trustee, an examiner, a debtor's attorney, or any professona person employed under section
327 or 1103 of thistitle may apply to the court not more than once every 120 days after an order for
relief in acase under thistitle, or more often if the court permits, for such compensation for services
rendered before the date of such an application or reimbursement for expensesincurred before such
date asis provided under section 330 of thistitle. After notice and a hearing, the court may dlow and
disburse to such gpplicant such compensation or reimbursement.

§ 332. Appointment of ombudsman

(8 IN GENERAL .-

(1) AUTHORITY TO APPOINT.-Not later than 30 days after a caseis
commenced by a health care business under chapter 7,9, or 11, the court shall order
the appointment of an ombudsman to monitor the quality of patient careto represent
the interests of the patients of the health care business, unlessthe court findsthat the
appointment of the ombudsman isnot necessary for the protection of patients under
the specific facts of the case.

(2) QUALIFICATIONS-If the court ordersthe appointment of an ombudsman,
the United Statestrustee shall appoint 1 disinterested per son, other than the United
Statestrustee, to serve as an ombudsman, including a person who isserving as a State
Long-Term Care Ombudsman appointed under titlel1l or VII of the Older Americans
Act of 1965 (42 U.S.C. 3021 et seq., 3058 et seq.).

(b) DUTIES.-An ombudsman appointed under subsection (a) shall-

(2) monitor the quality of patient care, to the extent necessary under the
circumstances, including interviewing patientsand physicians,

(2) not later than 60 days after the date of appointment, and not less frequently
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than every 60 daysthereafter, report to the court, at a hearing or in writing, regarding
the quality of patient care at the health care businessinvolved; and

(3) if the ombudsman deter minesthat the quality of patient careisdeclining
significantly or is otherwise being materially compromised, notify the court by motion
or written report, with notice to appropriate partiesin interest, immediately upon
making that determination.

(c) CONFIDENTIALITY .-An ombudsman shall maintain any information obtained by
the ombudsman under this section that relatesto patients (including information relating to
patient records) as confidential information. The ombudsman may not review confidential
patient records, unlessthe court providesprior approval, with regtrictions on the ombudsman
to protect the confidentiality of patient recor ds'®

SUBCHAPTER I1I--ADMINISTRATION
8 341. Mestings of creditors and equity security holders

(8 Within areasonable time after the order for relief in acase under thistitle, the United States
trustee shal convene and preside at ameeting of creditors.

(b) The United States trustee may convene a meeting of any equity security holders.

(c) The court may not preside at, and may not attend, any meeting under this section including
any find meeting of creditors. Notwithstanding any local court rule, provison of a State
congtitution, any other Federal or State law that isnot a bankruptcy law, or other requirement
that representation at the meeting of creditorsunder subsection (a) be by an attorney, a
creditor holding a consumer debt or any representative of the creditor (which may include an
entity or an employee of an entity and may be a representative for morethan 1 creditor) shall
be per mitted to appear at and participate in the meeting of creditorsin a case under chapter 7
or 13, either alone or in conjunction with an attorney for the creditor. Nothing in this
subsection shall be construed to require any creditor to berepresented by an attorney at any
meeting of creditors?

(d) Prior to the conclusion of the meeting of creditors or equity security holders, the trustee shall
ordly examine the debtor to ensure that the debtor in a case under chapter 7 of thistitle is aware of--

(2) the potentia consequences of seeking a discharge in bankruptcy, including the
effects on credit history;

(2) the debtor's ahility to file a petition under a different chapter of thistitle;

(3) the effect of recalving a discharge of debts under thistitle, and

(4) the effect of reaffirming a debt, including the debtor's knowledge of the provisons of
section 524(d) of thistitle.

¥Bankruptcy Reform Act of 2001, sec. 1104(a)(1).
2Bankruptcy Reform Act of 2001, sec. 413.
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(e) Notwithstanding subsections (a) and (b), the court, on therequest of a party in
interest and after notice and a hearing, for cause may order that the United Statestrustee not
convene a meeting of creditorsor equity security holdersif the debtor hasfiled a plan asto
which the debtor solicited acceptances prior to the commencement of the case®

§ 342. Notice

(8 There shdl be given such notice as is gppropriate, including notice to any holder of a
community dam of an order for relief in acase under thlstltle

(b) Before the commencement of a case under thlstltle by an individual whose debts
are primarily consumer debts, the clerk shall give to such individual written notice containing-
(2) abrief description of-
(A) chapters 7, 11, 12, and 13 and the general pur pose, benefits, and
costs of proceeding under each of those chapters; and
(B) thetypes of services available from credit counseling agencies; and
(2) statements specifying that-
(A) a person who knowingly and fraudulently conceals assets or makes
afalse oath or statement under penalty of perjury in connection with a
bankruptcy case shall be subject to fine, imprisonment, or both; and
(B) al information supplied by a debtor in connection with a bankruptcy
caseis subject to examination by the Attorney General .
(© (2) If noticeis required to be given by the debtor to a creditor under thistitle, any rule,
any applicable law, or any order of the court, such notice shal contain the name, address, and
taxpayer identificati on number of the debtor—but—theﬂﬁa{ureef—sjehﬁeﬂeefeﬂeﬁtaﬁsjeh

(2) If, W|th|n the 90 days prior to the date of thefiling of a petition in a
voluntary case, the creditor supplied the debtor in at least 2 communications sent to
the debtor with the current account number of the debtor and the address at which the
creditor wishesto receive correspondence, then the debtor shall send any notice
required under thistitle to the address provided by the creditor and such notice shall
include the account number. In the event the creditor would bein violation of
applicable nonbankruptcy law by sending any such communication within such 90-day

2'Bankruptcy Reform Act of 2001, sec. 402.
2Bankruptcy Reform Act of 2001, sec. 104.
ZBankruptcy Reform Act of 2001, sec. 315(a)(1)(A,B).
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period and if the creditor supplied the debtor in the last 2 communications with the

current account number of the debtor and the address at which the creditor wishesto

receive correspondence, then the debtor shall send any notice required under thistitle
to the address provided by the creditor and such notice shall include the account
number.?*

(d) In an individual case under chapter 7 in which the presumption of abuseistriggered
under section 707(b), the clerk shall give written noticeto all creditorsnot later than 10 days
after the date of thefiling of the petition that the presumption of abuse has been triggered.®

(e) At any time, a creditor, in a case of an individual debtor under chapter 7 or 13, may
filewith the court and serve on the debtor a notice of the addressto be used to notify the
creditor in that case. Five days after receipt of such natice, if the court or the debtor is
required to give the creditor notice, such notice shall be given at that address.

(f) An entity may file with the court a notice stating its address for noticein cases
under chapters7 and 13. After 30 daysfollowing thefiling of such natice, any noticein any
casefiled under chapter 7 or 13 given by the court shall be to that address unless specific
noticeis given under subsection (€) with respect to a particular case.

(9) (2) Notice given to a creditor other than as provided in this section shall not be

effective notice until that notice has been brought to the attention of the creditor. If the

creditor designates a person or department to beresponsible for receiving notices
concer ning bankruptcy cases and establishes reasonable procedur es so that
bankruptcy noticesreceived by the creditor areto be ddivered to such department or
person, notice shall not be considered to have been brought to the attention of the
creditor until received by such person or department.

(2) No sanction under section 362(k) or any other sanction that a court may
impose on account of violations of the stay under section 362(a) or failureto comply
with section 542 or 543 may beimposed on any action of the creditor unlessthe action
takes place after the creditor has received notice of the commencement of the case
effective under this section.®

§ 343. Examination of the debtor

The debtor shdl appear and submit to examination under oath at the meeting of creditors under
section 341(a) of thistitle. Creditors, any indenture trustee, any trustee or examiner in the case, or the
United States trustee may examine the debtor. The United States trustee may administer the oath
required under this section.

2*Bankruptcy Reform Act of 2001, sec. 315(a)(2)(C).
ZBankruptcy Reform Act of 2001, sec. 102(d).
2Bankruptcy Reform Act of 2001, sec. 315(a)(2)
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§ 344. Sdf-incrimination; immunity

Immunity for persons required to submit to examination, to testify, or to provide information in a
case under thistitle may be granted under part V of title 18.

8§ 345. Money of estates

(& A trustee in a case under this title may make such deposit or investment of the money of the
edtate for which such trustee serves as will yield the maximum reasonable net return on such money,
taking into account the safety of such deposit or investment.

(b) Except with respect to a deposit or investment that isinsured or guaranteed by the United
States or by a department, agency, or instrumentaity of the United States or backed by the full faith
and credit of the United States, the trustee shdl require from an entity with which such money is
deposited or invested--

(1) abond--
(A) infavor of the United States;
(B) secured by the undertaking of a corporate surety approved by the United
States trustee for the digtrict in which the case is pending; and
(C) conditioned on--
(i) aproper accounting for al money so deposited or invested and for
any return on such money;
(ii) prompt repayment of such money and return; and
(ii1) faithful performance of duties as a depository; or
(2) the deposit of securities of the kind specified in section 9303 of title 31;
unless the court for cause orders otherwise.

(c) An entity with which such moneys are deposited or invested is authorized to deposit or

invest such moneys as may be required under this section.

§ 346. Specia tax provisons

Ch.3Pg. 15



.3Py. 16

Ch



.3Pyg. 17

Ch



§ 346. Special provisonsrelated to the treatment of state and local taxes

(2) Whenever the Internal Revenue Code of 1986 providesthat a separate taxable
estate or entity iscreated in a case concerning a debtor under thistitle, and theincome, gain,
loss, deductions, and credits of such estate shall be taxed to or claimed by the estate, a
separ ate taxable estate is also created for purposes of any State and local law imposing a tax

Ch. 3Py. 18



on or measured by income and such income, gain, loss, deductions, and credits shall be taxed
to or claimed by the estate and may not be taxed to or claimed by the debtor. The preceding
sentence shall not apply if the caseisdismissed. Thetrustee shall make tax returns of income
required under any such State or local law.

(b) Whenever the Internal Revenue Code of 1986 providesthat no separ ate taxable
estate shall be created in a case concerning a debtor under thistitle, and the income, gain,
loss, deductions, and credits of an estate shall be taxed to or claimed by the debtor, such
income, gain, loss, deductions, and credits shall be taxed to or claimed by the debtor under a
State or local law imposing atax on or measured by income and may not be taxed to or
claimed by the estate. Thetrustee shall make such tax returns of income of cor porationsand
of partnershipsasarerequired under any State or local law, but with respect to partnerships,
shall make said returns only to the extent such returnsare also required to be made under
such Code. The estate shall beliablefor any tax imposed on such corporation or partnership,
but not for any tax imposed on partnersor members.

(c) With respect to a partnership or any entity treated as a partnership under a State
or local law imposing atax on or measured by income that isa debtor in a case under thistitle,
any gain or lossresulting from a distribution of property from such partnership, or any
distributive share of any income, gain, loss, deduction, or credit of a partner or member that is
distributed, or considered distributed, from such partner ship, after the commencement of the
case, isgain, loss, income, deduction, or credit, asthe case may be, of the partner or member,
and if such partner or member isadebtor in a case under thistitle, shall be subject totax in
accor dance with subsection (a) or (b).

(d) For purposesof any State or local law imposing a tax on or measured by income,
the taxable period of a debtor in a case under thistitle shall terminate only if and to the extent
that the taxable period of such debtor terminates under the Internal Revenue Code of 1986.

(e) Theestate in any case described in subsection (a) shall use the same accounting
method asthe debtor used immediately before the commencement of the case, if such method
of accounting complies with applicable nonbankruptcy tax law.

(f) For purposes of any State or local law imposing a tax on or measured by income, a
transfer of property from the debtor to the estate or from the estate to the debtor shall not be
treated asa disposition for purposes of any provision assigning tax consequencesto a
disposition, except to the extent that such transfer istreated as a disposition under the
Internal Revenue Code of 1986.

(g9) Whenever atax isimposed pursuant to a State or local law imposing a tax on or
measured by income pursuant to subsection (a) or (b), such tax shall beimposed at rates
generally applicableto the sametypes of entitiesunder such State or local law.

(h) Thetrustee shall withhold from any payment of claimsfor wages, salaries,
commissions, dividends, interest, or other payments, or collect, any amount required to be
withheld or collected under applicable State or local tax law, and shall pay such withheld or
collected amount to the appropriate governmental unit at thetime and in the manner required
by such tax law, and with the same priority asthe claim from which such amount was withheld
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or collected was paid.
0] (1) Totheextent that any State or local law imposing atax on or measured by
income providesfor the carryover of any tax attribute from one taxable period to a
subsequent taxable period, the estate shall succeed to such tax attributein any casein
which such estate is subject to tax under subsection (a).

(2) After such acaseisclosed or dismissed, the debtor shall succeed to any tax
attribute to which the estate succeeded under paragraph (1) to the extent consistent
with the Internal Revenue Code of 1986.

(3) The estate may carry back any lossor tax attributeto a taxable period of
the debtor that ended beforethe order for relief under thistitle to the extent that-

(A) applicable State or local tax law providesfor a carryback in the case
of the debtor; and

(B) thesame or a smilar tax attribute may be carried back by the estate
to such a taxable period of the debtor under the Internal Revenue Code of

1986.

()] (2) For purposes of any State or local law imposing atax on or measured by
income, income is not realized by the estate, the debtor, or a successor to the debtor
by reason of discharge of indebtednessin a case under thistitle, except to the extent,
if any, that such income is subject to tax under the Internal Revenue Code of 1986.

(2) Whenever the Internal Revenue Code of 1986 providesthat the amount
excluded from grossincomein respect of the dischar ge of indebtednessin a case
under thistitle shall be applied to reducethetax attributes of the debtor or the estate,
asmilar reduction shall be made under any State or local law imposing a tax on or
measur ed by income to the extent such State or local law recognizes such attributes.
Such State or local law may also provide for thereduction of other attributesto the
extent that the full amount of income from the dischar ge of indebtedness has not been
applied.

(k) (1) Except as provided in this section and section 505, the time and manner of
filing tax returns and the items of income, gain, loss, deduction, and credit of any
taxpayer shall be determined under applicable nonbankruptcy law.

(2) For Federal tax purposes, the provisions of this section are subject to the
Internal Revenue Code of 1986 and other applicable Federal nonbankruptcy law.?’

8§ 347. Unclaimed property
(& Ninety days after the fina distribution under section 726, 1226, or 1326 of thistitlein acase

under chapter 7, 12, or 13 of thistitle, asthe case may be, the trustee shdl stop payment on any check
remaining unpaid, and any remaining property of the estate shal be paid into the court and disposed of

2"Bankruptcy Reform Act of 2001, sec. 719(a).
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under chapter 129 of title 28.

(b) Any security, money, or other property remaining unclaimed at the expiration of the time
alowed in acase under chapter 9, 11, or 12 of thistitle for the presentation of a security or the
performance of any other act as a condition to participation in the distribution under any plan confirmed
under section 943(b), 1129, 1173, or 1225 of thistitle, as the case may be, becomes the property of
the debtor or of the entity acquiring the assets of the debtor under the plan, as the case may be.

§ 348. Effect of conversion

(&) Conversion of a case from a case under one chapter of thistitle to a case under another
chapter of thistitle congtitutes an order for relief under the chapter to which the case is converted, but,
except as provided in subsections (b) and (c) of this section, does not effect a change in the date of the
filing of the petition, the commencement of the case, or the order for relief.

(b) Unlessthe court for cause orders otherwise, in sections 701(a), 727(a)(10), 727(b),

728(a), 728(b), 1102(a), 1110(a)(1), 1121(b), 1121(c), 1141(d)(4), 1146(a), 1146(b), 1201(a),
1221, 1228(a), 1301(a), and 1305(a) of thistitle, "the order for relief under this chapter” in a chapter to
which a case has been converted under section 706, 1112, 1208, or 1307 of thistitle meansthe
conversion of such case to such chapter.

(©) Sections 342 and 365(d) of thistitle apply in a case that has been converted under section
706, 1112, 1208, or 1307 of thistitle, asif the conversion order were the order for relief.

(d) A clam against the estate or the debtor that arises after the order for relief but before
conversion in a case that is converted under section 1112, 1208, or 1307 of thistitle, other than aclaim
specified in section 503(b) of thistitle, shdl be treated for al purposes asif such cdlam had arisen
immediately before the date of thefiling of the petition.

(e) Conversion of acase under section 706, 1112, 1208, or 1307 of thistitle terminates the
service of any trustee or examiner that is serving in the case before such conversion.

@ (1) Except as provided in paragraph (2), when a case under chapter 13 of thistitleis

converted to a case under another chapter under thistitle--

(A) property of the etate in the converted case shall consist of property of the
edate, as of the date of filing of the petition, that remains in the possession of or is under
the control of the debtor on the date of conversion; and®®

(B) vauations of property and of alowed secured clamsin the chapter 13 case

COrY iy weehS ctatms only in a case
converted to a case under chapter 11 or 12, but not in a case converted to a
case under chapter 7, with allowed secured claimsin cases under chapters11
and 12%° reduced to the extent that they have been paid in accordance with the chapter

“Bankruptcy Reform Act of 2001, sec. 309(a)(1).
#Bankruptcy Reform Act of 2001, sec. 309(a)(2)(A).

Ch.3Pg. 21



13 plar:; and®
(C) with respect to cases converted from chapter 13-

() the claim of any creditor holding security as of the date of the
petition shall continue to be secured by that security unlessthefull
amount of such claim determined under applicable nonbankruptcy law
has been paid in full as of the date of conversion, notwithstanding any
valuation or determination of the amount of an allowed secured claim
made for the purposes of the chapter 13 proceeding; and

(i1) unless a prebankruptcy default has been fully cured under the
plan at thetime of conversion, in any proceeding under thistitle or
otherwise, the default shall have the effect given under applicable
nonbankruptcy law.3!

(2) If the debtor converts a case under chapter 13 of thistitle to a case under another
chapter under thistitlein bad faith, the property of the estate® in the converted case shall
congst of the property of the estate as of the date of conversion.

§ 349. Effect of dismissa

(@ Unless the court, for cause, orders otherwise, the dismissal of a case under thistitle does not
bar the discharge, in alater case under thistitle, of debts that were dischargegble in the case dismissed;
nor does the dismissal of a case under thistitle prgjudice the debtor with regard to the filing of a
subsequent petition under thistitle, except as provided in section 109(g) of thistitle.

(b) Unless the court, for cause, orders otherwise, adismissa of a case other than under section
742 of thistitle--

(1) reinstates--

(A) any proceeding or custodianship superseded under section 543 of this
title

(B) any transfer avoided under section 522, 544, 545, 547, 548, 549, or
724(a) of thistitle, or preserved under section 510(c)(2), 522(i)(2), or 551 of thistitle;
and

(C) any lien voided under section 506(d) of thistitle;
(2) vacates any order, judgment, or transfer ordered, under section 522(i)(1), 542,

550, or 553 of thistitle; and

(3) revests the property of the estate in the entity in which such property was vested
immediately before the commencement of the case under thistitle.

Bankruptcy Reform Act of 2001, sec. 309(a)(2)(B).
31Bankruptcy Reform Act of 2001, sec. 309(a)(3).
$2Bankruptcy Reform Act of 2001, sec.1207.
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§ 350. Closing and reopening cases

(a) After an edtate is fully administered and the court has discharged the trustee, the court shall
closethe case.

(b) A case may be reopened in the court in which such case was closed to administer assets, to
accord relief to the debtor, or for other cause.

§ 351. Disposal of patient records

If a health care business commences a case under chapter 7,9, or 11, and thetrustee
does not have a sufficient amount of fundsto pay for the storage of patient recordsin the
manner required under applicable Federal or State law, the following requirements shall
apply:

(1) Thetrustee shall-

(A) promptly publish notice, in 1 or mor e appropriate newspapers, that if patient
recordsare not claimed by the patient or an insurance provider (if applicable law
permitsthe insurance provider to makethat claim) by the date that is 365 days after
the date of that notification, the trustee will destroy the patient records, and

(B) during thefirst 180 days of the 365-day period described in subparagraph
(A), promptly attempt to notify directly each patient that isthe subject of the patient
records and appropriateinsurance carrier concer ning the patient records by mailing to
thelast known address of that patient, or afamily member or contact person for that
patient, and to the appropriate insurance carrier an appropriate notice regarding the
claiming or disposing of patient records.

(2) If, after providing the notification under paragraph (1), patient records are not
claimed during the 365-day period described under that paragraph, the trustee shall mail, by
certified mail, at the end of such 365- day period a written request to each appropriate Federal
agency to request permission from that agency to deposit the patient recordswith that
agency, except that no Federal agency isrequired to accept patient recordsunder this
par agraph.

(3) If, following the 365-day period described in paragraph (2) and after providing the
notification under paragraph (1), patient recordsare not claimed by a patient or insurance
provider, or request isnot granted by a Federal agency to deposit such recordswith that
agency, the trustee shall destroy those records by-

(A) if therecordsarewritten, shredding or burning the records, or

(B) if therecords are magnetic, optical, or other eectronic records, by
otherwise destroying those records so that those records cannot beretrieved.®

Bankruptcy Reform Act of 2001, sec. 1102(a).
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§ 361. Adequate protection

When adequate protection is required under section 362, 363, or 364 of thistitle of an interest
of an entity in property, such adequate protection may be provided by--

(2) requiring the trustee to make a cash payment or periodic cash payments to such
entity, to the extent that the stay under section 362 of thistitle, use, sale, or lease under section
363 of thistitle, or any grant of alien under section 364 of thistitle resultsin adecrease in the
vaue of such entity'sinterest in such property;

(2) providing to such entity an additiona or replacement lien to the extent that such stay,
use, sale, lease, or grant resultsin adecrease in the vaue  of such entity'sinterest in such
property; or

(3) granting such other relief, other than entitling such entity to compensation alowable
under section 503(b)(1) of thistitle as an adminidrative expense, as will result in the redization
by such entity of the indubitable equivalent of such entity's interest in such property.

§ 362. Automatic stay

() Except as provided in subsection (b) of this section, a petition filed under section 301, 302,
or 303 of thistitle, or an application filed under section 5(a)(3) of the Securities Investor Protection Act
of 1970, operates as a stay, gpplicable to al entities, of--

(2) the commencement or continuation, including the issuance or employment of
process, of ajudicia, administrative, or other action or proceeding againgt the debtor that was
or could have been commenced before the commencement of the case under thistitle, or to
recover aclam againg the debtor that arose before the commencement of the case under this
title;

(2) the enforcement, againgt the debtor or againgt property of the etate, of ajudgment
obtained before the commencement of the case under thistitle;

(3) any act to obtain possession of property of the estate or of property from the estate
or to exercise control over property of the estate;

(4) any act to create, perfect, or enforce any lien against property of the etate;

(5) any act to create, perfect, or enforce against property of the debtor any lien to the
extent that such lien secures aclaim that arose before the commencement of the case under this
title;

(6) any act to collect, assess, or recover a claim against the debtor that arose before the
commencement of the case under thistitle;

(7) the setoff of any debt owing to the debtor that arose before the commencement of
the case under thistitle againg any clam againgt the debtor; and

(8) the commencement or continuation of a proceeding before the United States Tax
Court concerning the-debter a cor por ate debtor'stax liability for a taxable period the
bankruptcy court may determine or concerning an individual debtor'stax liability for a
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taxable period ending before the order for relief under thistitle®.
(b) Thefiling of a petition under section 301, 302, or 303 of thistitle, or of an application under
section 5(a)(3) of the Securities Investor Protection Act of 1970, does not operate as a stay--
(1) under subsection (@) of this section, of the commencement or continuation of a
crimind action or proceeding againgt the debtor;
) unler-sbsection-{a)-of-th :

(2) under subsection (a)-

(A) of the commencement or continuation of a civil action or proceeding-

(i) for the establishment of pater nity;

(i) for the establishment or modification of an order for domestic
support obligations;

(iii) concerning child custody or vistation;

(iv) for the dissolution of a marriage, except to the extent that
such proceeding seeksto determine the division of property that is
property of the estate; or

(v) regarding domestic violence;

(B) the collection of a domestic support obligation from property that is
not property of the estate;

(C) with respect to the withholding of incomethat is property of the
estate or property of the debtor for payment of a domestic support obligation
under ajudicial or administrative order;

(D) the withholding, suspension, or restriction of drivers licenses,
professional and occupational licenses, and recreational licenses under State
law, as specified in section 466(a)(16) of the Social Security Act (42 U.S.C.
666(a)(16));

(E) the reporting of overdue support owed by a parent to any consumer
reporting agency as specified in section 466(a)(7) of the Social Security Act (42
U.S.C. 666(a)(7));

(F) theinter ception of tax refunds, as specified in sections 464 and
466(a)(3) of the Social Security Act (42 U.S.C. 664 and 666(a)(3)) or under an
analogous State law; or

(G) the enforcement of medical obligations as specified under title IV of

#Bankruptcy Reform Act of 2001, sec. 709.

Ch. 3Pg. 25



the Social Security Act (42 U.S.C. 601 et seq.);®

(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue
the perfection of, an interest in property to the extent that the trustee's rights and powers are
subject to such perfection under section 546(b) of thistitle or to the extent that such act is
accomplished within the period provided under section 547(e)(2)(A) of thistitle;

(4) under paragraph (1), (2), (3), or (6) of subsection () of this section, of the
commencement or continuation of an action or proceeding by a governmenta unit or any
organization exercisng authority under the Convention on the Prohibition of the Devel opment,
Production, Stockpiling and Use of Chemica Wegpons and on Their Destruction, opened for
sgnature on January 13, 1993, to enforce such governmenta unit's or organization's police and
regulatory power, including the enforcement of ajudgment other than a money judgment,
obtained in an action or proceeding by the governmental unit  to enforce such governmenta
unit's or organization's police or regulatory power;

[(5) Repealed. Pub.L. 105-277, Div. I, Title VI, 8 603(1), Oct. 21, 1998, 112 Stat.
2681-836]

(6) under subsection () of this section, of the setoff by a commodity broker, forward
contract merchant, stockbroker, firepetansiittions financial ingtitution, financial
participant,® or securities clearing agency of any mutua debt and claim under or in connection
with commodity contracts, as defined in section 761 of thistitle, forward contracts, or securities
contracts, as defined in section 741 of thistitle, that condtitutes the setoff of a claim againgt the
debtor for amargin payment, as defined in section 101, 741, or 761 of thistitle, or settlement
payment, as defined in section 101 or 741 of thistitle, arisng out of commodity contracts,
forward contracts, or securities contracts against cash, securities, or other property held by,
pledged to, and under the control of " or due from such commodity broker, forward
contract merchant, stockbroker, firepetansiittions financial ingtitution, financial
participant,® or securities clearing agency to margin, guarantee, secure, or settle commodity
contracts, forward contracts, or securities contracts;

(7) under subsection () of this section, of the setoff by arepo participant, of any mutua
debt and clam under or in connection with repurchase agreements that condtitutes the setoff of
aclamagaing the debtor for amargin payment, as defined in section 741 or 761 of thistitle,
or settlement payment, as defined in section 741 of thistitle, arisng out of repurchase
agreements againgt cash, securities, or other property held by, pledged to, and under the

BBankruptcy Reform Act of 2001, sec. 214.
$Bankruptcy Reform Act of 2001, sec. 907(0)(1).
3’Bankruptcy Reform Act of 2001, sec. 907(d)(1)(A).
BBankruptcy Reform Act of 2001, sec. 907(0)(1).
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control of > or due from such repo participant to margin, guarantee, secure or settle
repurchase agreements,

(8) under subsection (a) of this section, of the commencement of any action by the
Secretary of Housing and Urban Development to foreclose amortgage or deed of trust in any
case in which the mortgage or deed of trust held by the Secretary isinsured or was formerly
insured under the National Housing Act and covers property, or combinations of property,
congdting of five or more living units,

(9) under subsection (a), of--

(A) an audit by agovernmentd unit to determine tax lighility;

(B) the issuance to the debtor by a governmenta unit of anotice of tax
deficiency;

(C) ademand for tax returns; or

(D) the making of an assessment for any tax and issuance of anotice and
demand for payment of such an assessment (but any tax lien that would otherwise
attach to property of the estate by reason of such an assessment shal not take effect
unless such tax isadebt of the debtor that will not  be discharged in the case and such
property or its proceeds are transferred out of the estate to, or otherwise revested in,
the debtor).

(20) under subsection (a) of this section, of any act by alessor to the debtor under a
lease of nonresidentia redl property that has terminated by the expiration of the stated term of
the lease before the commencement of or during a case under thistitle to obtain possession of
such property;

(11) under subsection () of this section, of the presentment of a negotiable instrument
and the giving of notice of and protesting dishonor of such an instrument;

(12) under subsection (@) of this section, after the date which is 90 days after the filing
of such petition, of the commencement or continuation, and conclusion to the entry of fina
judgment, of an action which involves a debtor subject to reorganization pursuant to chapter 11
of thistitle and which was brought by the Secretary of Transportation under section 31325 of
title 46 (including distribution of any proceeds of sale) to foreclose a preferred ship or fleet
mortgage, or asecurity interest in or relating to avessd or vessel under congtruction, held by
the Secretary of Transportation under section 207 or title XI of the Merchant Marine Act,
1936, or under applicable State law;

(13) under subsection () of this section, after the date which is90 days  after thefiling
of such petition, of the commencement or continuation, and conclusion to the entry of fina
judgment, of an action which involves a debtor subject to reorganization pursuant to chapter 11
of thistitle and which was brought by the Secretary of Commerce under section 31325 of title
46 (including digtribution of any proceeds of sde) to foreclose apreferred ship or fleet
mortgage in avessd or amortgage, deed of trugt, or other security interest in afishing facility

Bankruptcy Reform Act of 2001, sec. 907(d)(1)(B).
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held by the Secretary of Commerce under section 207 or title XI of the Merchant Marine Act,
1936;

(24) under subsection (a) of this section, of any action by an accrediting agency
regarding the accreditation status of the debtor as an educationa indtitution;

(15) under subsection (a) of this section, of any action by a State licensing body
regarding the licensure of the debtor as an educationd inditution;

(16) under subsection (a) of this section, of any action by a guaranty agency, as defined
in section 435()) of the Higher Education Act of 1965 or the Secretary of Education regarding
the eigibility of the debtor to participate in programs authorized under such Act;

(17) under subsection (a), of the setoff by a swap participant of a mutual debt
and claim under or in connection with one or more swap agreementsthat constitutes
the setoff of a claim against the debtor for any payment or other transfer of property
due from the debtor under or in connection with any swap agreement against any
payment dueto the debtor from the swap participant under or in connection with any
swap agreement or against cash, securities, or other property held by, pledged to, and
under the control of, or due from such swap participant to margin, guarantee, secure,
or settle any swap agreement;*?

(18) under subsection (a) of the creation or perfection of a statutory lien for an
ad valorem property tax, or a special tax or special assessment on real property
whether or not ad valorem, imposed by a governmental unit, if such tax or assessment
comes due after thefiling of the petition;

“Bankruptcy Reform Act of 2001, sec. 907(d)(1)(C).
“IBankruptcy Reform Act of 2001, sec. 224(b)(1).
“2Bankruptcy Reform Act of 2001, sec. 907(d)(1)(C).
“Bankruptcy Reform Act of 2001, sec. 224(b)(2).
“Bankruptcy Reform Act of 2001, sec. 1227.
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(19) under subsection (a), of withholding of income from a debtor's wages and
collection of amountswithheld, under the debtor's agreement authorizing that
withholding and collection for the benefit of a pension, profit-sharing, stock bonus, or
other plan established under section 401, 403, 408, 408A, 414, 457, or 501(a) of the
Internal Revenue Code of 1986, that is sponsored by the employer of the debtor, or an
affiliate, successor, or predecessor of such employer-

(A) tothe extent that the amountswithheld and collected are used solely
for paymentsréating to aloan from a plan that satisfies the requirements of
section 408(b)(1) of the Employee Retirement Income Security Act of 1974 or
issubject to section 72(p) of the Internal Revenue Code of 1986; or

(B) in the case of aloan from athrift savings plan described in
subchapter 111 of chapter 84 of title5, that satisfiesthe requirements of section
8433(qg) of such title*

(20) under subsection (@), of any act to enforce any lien against or security
interest in real property following the entry of an order under section 362(d)(4) asto
that property in any prior bankruptcy casefor a period of 2 years after entry of such
an order, except that the debtor, in a subsequent case, may movethe court for relief
from such order based upon changed circumstances or for other good cause shown,
after notice and a hearing;

(21) under subsection (@), of any act to enforce any lien against or security
interest in real property-

(A) if the debtor isineligible under section 109(g) to be a debtor in a
bankruptcy case; or

(B) if the bankruptcy case wasfiled in violation of a bankruptcy court
order in aprior bankruptcy case prohibiting the debtor from being a debtor in
another bankruptcy case*

(22) under subsection (a)(3), of the continuation of any eviction, unlawful
detainer action, or similar proceeding by alessor againgt a debtor involving residential
real property in which the debtor resdesas a tenant under arental agreement;

(23) under subsection (a)(3), of the commencement of any eviction, unlawful
detainer action, or similar proceeding by a lessor against a debtor involving residential
real property in which the debtor resdes asa tenant under arental agreement that has
terminated under the lease agreement or applicable State law;

(24) under subsection (a)(3), of eviction actions based on endanger ment to
property or person or the use of illegal drugs,

(25) under subsection (a) of any transfer that isnot avoidable under section 544

“SBankruptcy Reform Act of 2001, sec. 224(b)(3).
“Bankruptcy Reform Act of 2001, sec.303(b).
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and that isnot avoidable under section 549;%

(26) under subsection (a), of-

(A) the commencement or continuation of an investigation or action by a
securities self regulatory organization to enfor ce such organization's regulatory
power;

(B) the enfor cement of an order or decision, other than for monetary
sanctions, obtained in an action by the securities self regulatory organization to
enfor ce such organization'sregulatory power; or

(C) any act taken by the securities self regulatory organization to delist,
delete, or refuseto permit quotation of any stock that does not meet applicable
regulatory requirements;*®
(27) under subsection (a), of the setoff under applicable nonbankruptcy law of

an incometax refund, by a governmental unit, with respect to a taxable period that
ended beforethe order for relief against an income tax liability for a taxable period
that also ended before the order for reief, except that in any case in which the setoff
of an incometax refund isnot permitted under applicable nonbankruptcy law because
of a pending action to deter mine the amount or legality of a tax liability, the
governmental unit may hold the refund pending the resolution of the action, unlessthe
court, upon motion of thetrustee and after notice and hearing, grantsthe taxing
authority adequate protection (within the meaning of section 361) for the secured claim
of that authority in the setoff under section 506(a);*

(28) under subsection (a), of the setoff by a master netting agreement
participant of a mutual debt and claim under or in connection with one or more master
netting agreementsor any contract or agreement subject to such agreementsthat
congtitutes the setoff of a claim against the debtor for any payment or other transfer of
property due from the debtor under or in connection with such agreementsor any
contract or agreement subject to such agreements against any payment duetothe
debtor from such master netting agreement participant under or in connection with
such agreementsor any contract or agreement subject to such agreements or against
cash, securities, or other property held by, pledged to, and under the control of, or due
from such master netting agreement participant to margin, guarantee, secure, or settle
such agreementsor any contract or agreement subject to such agreements, to the
extent that such participant is eligible to exercise such offset rightsunder paragraph
(6), (7), or (17) for each individual contract covered by the master netting agreement in

“’Bankruptcy Reform Act of 2001, sec. 311.
“8Bankruptcy Reform Act of 2001, sec. 401(b).
“Bankruptcy Reform Act of 2001, sec. 718.

Ch. 3Pg. 30



issue; or®

(29) under subsection (a), of the exclusion by the Secretary of Health and
Human Services of the debtor from participation in the medicare program or any other
Federal health care program (as defined in section 1128B(f) of the Social Security Act
(42 U.S.C. 1320a-7b(f)) pursuant to title X1 of such Act (42 U.S.C. 1301 et seq.) or title
XV of such Act (42 U.S.C. 1395 et seq.).>!

The provisions of paragraphs (12) and (13) of this subsection shal gpply with respect to any
such petition filed on or before December 31, 1989. Nothing in paragraph (19) may be construed
to providethat any loan made under a governmental plan under section 414(d), or a contract
or account under section 403(b) of the Inter nal Revenue Code of 1986 congtitutesa claim or a
debt under thistitle>

(c) Except as provided in subsections (d), tey;-anref) (e), (f), and (h)> of this section--
(1) the stay of an act againgt property of the estate under subsection (a) of this section
continues until such property is no longer property of the estate; and™
(2) the stay of any other act under subsection (8) of this section continues until the
earliest of--
(A) thetimethe caseis closed;
(B) thetimethe caseisdismissed; or
(©) if the caseis a case under chapter 7 of thistitle concerning an individud or
acase under chapter 9, 11, 12, or 13 of thistitle, the time a discharge is granted or
denied:;>
(3)if asingleor joint caseisfiled by or againgt an individual debtor under
chapter 7,11, or 13, and if asingleor joint case of the debtor was pending within the
preceding 1-year period but was dismissed, other than a caserefiled under a chapter
other than chapter 7 after dismissal under section 707(b)-
(A) the stay under subsection (a) with respect to any action taken with
respect to a debt or property securing such debt or with respect to any lease

Bankruptcy Reform Act of 2001, sec. 907(d)(1)(D).
>1Bankruptcy Reform Act of 2001, sec. 1106.
S2Bankruptcy Reform Act of 2001, sec. 224(b)(4).
S3Bankruptcy Reform Act of 2001, sec. 305(1)(A).
SBankruptcy Reform Act of 2001, sec. 302(1).
*Bankruptcy Reform Act of 2001, sec. 302(2).
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shall terminate with respect to the debtor on the 30th day after thefiling of the
later case;

(B) upon motion by a party in interest for continuation of the automatic
stay and upon notice and a hearing, the court may extend the stay in particular
casesasto any or all creditors (subject to such conditionsor limitationsasthe
court may then impose) after notice and a hearing completed before the
expiration of the 30-day period only if the party in interest demonstrates that
thefiling of the later caseisin good faith asto the creditorsto be stayed; and

(C) for purposes of subparagraph (B), a caseis presumptively filed not
in good faith (but such presumption may berebutted by clear and convincing
evidenceto the contrary)-

(i) asto all creditors, if-

(1) morethan 1 previous case under any of chapter 7, 11,
or 13 in which theindividual was a debtor was pending within the
preceding 1-year period,;

(I) aprevious case under any of chapter 7,11, or 13in
which the individual was a debtor was dismissed within such
1-year period, after the debtor failed to-

(aa) fileor amend the petition or other documents
asrequired by thistitle or the court without substantial
excuse (but mereinadvertence or negligence shall not be
a substantial excuse unless the dismissal was caused by
the negligence of the debtor's attor ney);

(bb) provide adequate protection as ordered by
the court; or

(cc) perform theterms of a plan confirmed by the
court; or
(11) there has not been a substantial changein the

financial or personal affairs of the debtor since the dismissal of
the next most previous case under chapter 7, 11, or 13 or any
other reason to conclude that the later case will be concluded-

(aa) if a case under chapter 7, with a discharge; or

(bb) if acaseunder chapter 11 or 13, with a
confirmed plan which will be fully performed; and

(i) asto any creditor that commenced an action under subsection

(d) in aprevious casein which the individual was a debtor if, as of the

date of dismissal of such case, that action was still pending or had been

resolved by terminating, conditioning, or limiting the stay asto actions
of such creditor; and

@ (A) () ifasngleor joint caseisfiled by or against an individual
debtor under thistitle, and if 2 or moresingle or joint cases of the
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debtor wer e pending within the previousyear but wer e dismissed, other

than a caserefiled under section 707(b), the stay under subsection (a)

shall not go into effect upon thefiling of the later case; and

(ii) on request of a party in interest, the court shall promptly
enter an order confirming that no stay isin effect;

(B) if, within 30 days after thefiling of the later case, a party in interest
requeststhe court may order the stay to take effect in the case asto any or all
creditors (subject to such conditions or limitations as the court may impose),
after noticeand hearing, only if the party in interest demonstratesthat the
filing of the later caseisin good faith asto the creditorsto be stayed;

(C) astay imposed under subparagraph (B) shall be effective on the
date of entry of the order allowing the stay to go into effect; and

(D) for purposes of subparagraph (B), a caseis presumptively not filed
in good faith (but such presumption may berebutted by clear and convincing
evidenceto the contrary)-

(i) asto all creditorsif-

(I 2 or more previous cases under thistitlein which the
individual was a debtor wer e pending within the 1-year period;

(I1) a previous case under thistitlein which the individual
was a debtor was dismissed within thetime period stated in this
paragraph after the debtor failed to file or amend the petition or
other documentsasrequired by thistitle or the court without
substantial excuse (but mereinadvertence or negligence shall
not be substantial excuse unlessthe dismissal was caused by the
negligence of the debtor's attor ney), failed to pay adequate
protection asordered by the court, or failed to perform theterms
of a plan confirmed by the court; or

(11) there has not been a substantial changein the
financial or personal affairs of the debtor since the dismissal of
the next most previous case under thistitle, or any other reason
to concludethat the later case will not be concluded, if a case
under chapter 7, with adischarge, and if a case under chapter 11
or 13, with a confirmed plan that will be fully performed; or
(i) asto any creditor that commenced an action under subsection

(d) in a previous case in which the individual was a debtor if, asof the

date of dismissal of such case, such action was still pending or had been

resolved by terminating, conditioning, or limiting the stay asto action of
such creditor.*®

%®Bankruptcy Reform Act of 2001, sec. 302(3).
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(d) On request of a party in interest and after notice and a hearing, the court shdl grant relief
from the stay provided under subsection (8) of this section, such as by terminating, annulling, modifying,
or conditioning such stay--

(1) for cause, including the lack of adequate protection of an interest in property of such
party ininterest;

(2) with respect to agtay of an act againgt property under subsection (@) of this section,
if--

(A) the debtor does not have an equity in such property; and
(B) such property is not necessary to an effective reorganization; er°’

(3) with respect to astay of an act against single asset real estate under subsection (a),
by a creditor whose claim is secured by an interest in such red estate, unless, not later than the
date that is 90 days after the entry of the order for relief (or such later date as the court may
determine for cause by order entered within that 90-day period or 30 days after the court
determinesthat the debtor is subject to this paragraph, whichever islater)--

(A) the debtor hasfiled a plan of reorganization that has a reasonable possibility

- V

debtor has commenced monthly payments that-
(i) may, in the debtor's sole discretion, notwithstanding section
363(c)(2), be made from rentsor other income generated before or after
the commencement of the case by or from the property to each creditor
whose claim is secured by such real estate (other than a claim secured
by ajudgment lien or by an unmatured statutory lien); and
(i) arein an amount equal to interest at the then applicable
nondefault contract rate of interest on the value of the creditor's
interest in thereal estate; or®
(4) with respect to a stay of an act against real property under subsection (a),
by a creditor whose claim is secured by an interest in such real estate, if the court finds

() the

>"Bankruptcy Reform Act of 2001, sec. 303(a)(1).
Bankruptcy Reform Act of 2001, sec. 444(1).
YBankruptcy Reform Act of 2001, sec. 444(2).
®Bankruptcy Reform Act of 2001, sec. 303(3)(2).
®1Bankruptcy Reform Act of 2001, sec. 444(2).
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that thefiling of the bankruptcy petition was part of a schemeto delay, hinder, and
defraud creditorsthat involved either-

(A) transfer of all or part ownership of, or other interest in, thereal

property without the consent of the secured creditor or court approval; or

(B) multiple bankruptcy filings affecting the real property.
If recorded in compliance with applicable State laws gover ning notices of interests or
liensin real property, an order entered under this subsection shall be binding in any
other case under thistitle purporting to affect thereal property filed not later than 2
years after the date of entry of such order by the court, except that a debtor in a
subsequent case may move for rdief from such order based upon changed
circumstances or for good cause shown, after notice and a hearing. Any Federal, State,
or local governmental unit that accepts notices of interestsor liensin real property
shall accept any certified copy of an order described in this subsection for indexing and
recording.®
(e (1)® Thirty days after arequest under subsection (d) of this section for relief from the
dtay of any act againgt property of the estate under subsection () of this section, such Stay is
terminated with respect to the party in interest making such request, unless the court, after
notice and a hearing, orders such stay continued in effect pending the conclusion of, or asa
result of, afina hearing and determination under subsection (d) of this section. A hearing under
this subsection may be a prdiminary hearing, or may be consolidated with the find hearing
under subsection (d) of this section. The court shdl order such stay continued in effect pending
the conclusion of the final hearing under subsection (d) of this section if there is a reasonable
likelihood that the party opposing relief from such stay will prevail at the conclusion of such fina
hearing. If the hearing under this subsection is a preiminary hearing, then such find hearing shdll
be concluded not later than thirty days after the conclusion of such preliminary hearing, unless
the 30-day period is extended with the consent of the partiesin interest or for a specific time
which the court finds is required by compelling circumstances.

(2) Notwithstanding paragraph (1), in the case of an individual filing under
chapter 7,11, or 13, the stay under subsection (a) shall terminate on the date that is 60
days after arequest ismade by a party in interest under subsection (d), unless-

(A) afinal decison isrendered by the court during the 60-day period
beginning on the date of therequest; or
(B) that 60-day period is extended-
() by agreement of all partiesin interest; or
(i1) by the court for such specific period of time asthe court finds

2Bankruptcy Reform Act of 2001, sec. 303(a)(3).
%3Bankruptcy Reform Act of 2001, sec. 320(1).
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isrequired for good cause, as described in findings made by the court.®*

(f) Upon request of a party in interest, the court, with or without a hearing, shal grant such relief
from the stay provided under subsection (a) of this section asis necessary to prevent irreparable
damage to the interest of an entity in property, if such interest will suffer such damage before thereisan
opportunity for notice and a hearing under subsection (d) or (€) of this section.

(9) In any hearing under subsection (d) or (€) of this section concerning relief from the stay of
any act under subsection (@) of this section--

(2) the party requesting such relief has the burden of proof on the issue of the debtor's
equity in property; and

(2) the party opposing such rdlief has the burden of proof on al other issues.

(h) (1) Inan individual case under chapter 7, 11, or 13, the stay provided by

subsection (a) isterminated with respect to personal property of the estate or of the

debtor securing in whole or in part a claim, or subject to an unexpired lease, and such
personal property shall no longer be property of the estate if the debtor fails within the
applicabletime set by section 521(a)(2) of thistitle-

(A) tofiletimely any statement of intention required under section

521(a)(2) of thistitle with respect to that property or to indicatein that

statement that the debtor will either surrender the property or retain it and, if

retaining it, either redeem the property pursuant to section 722 of thistitle,
reaffirm the debt it secures pursuant to section 524(c) of thistitle, or assume
the unexpired lease pursuant to section 365(p) of thistitleif thetrustee does
not do so, as applicable; and

(B) to take timely the action specified in that statement of intention, as
it may be amended befor e expiration of the period for taking action, unlessthe
statement of intention specifiesreaffirmation and the creditor refusesto
reaffirm on the original contract terms.

(2) Paragraph (1) doesnot apply if the court deter mines, on the motion of the
trusteefiled before the expiration of the applicable time set by section 521(a)(2), after
notice and a hearing, that such property is of consequential value or benefit to the
estate, and orders appropriate adequate protection of the creditor'sinterest, and
ordersthe debtor to deliver any collateral in the debtor's possession to thetrustee. If
the court does not so determine, the stay provided by subsection (a) shall terminate
upon the conclusion of the proceeding on the motion.%

() If a case commenced under chapter 7, 11, or 13 isdismissed dueto the creation of a
debt repayment plan, for purposes of subsection (c)(3), any subsequent case commenced by
the debtor under any such chapter shall not be presumed to be filed not in good faith.

() Onrequest of a party in interest, the court shall issue an order under subsection (c)

®4Bankruptcy Reform Act of 2001, sec. 320(2).
®*Bankruptcy Reform Act of 2001, sec. 305(1)(C).
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confirming that the automatic stay has been terminated.%®

) (k)® An (1) Except asprovided in paragraph (2), an® individud injured by any willful
violation of a stay provided by this section shal recover actual damages, including costs and attorneys
fees, and, in gppropriate circumstances, may recover punitive damages.

(2) If such violation isbased on an action taken by an entity in the good faith
belief that subsection (h) appliesto the debtor, the recovery under paragraph (1) of
this subsection against such entity shall be limited to actual damages®
)] (1) Except asprovided in paragraph (2) of this subsection, the provisions of
subsection (@) do not apply in a case in which the debtor -

(A) isadebtor in a small business case pending at the time the petition
isfiled;

(B) was a debtor in a small business case that was dismissed for any
reason by an order that becamefinal in the 2-year period ending on the date of
the order for relief entered with respect to the petition;

(C) was adebtor in a small business case in which a plan was confirmed
in the 2-year period ending on the date of the order for reief entered with
respect to the petition; or

(D) isan entity that has succeeded to substantially all of the assets or
business of a small business debtor described in subparagraph (A), (B), or (C).
(2) This subsection does not apply-

(A) to an involuntary case involving no colluson by the debtor with
creditors; or

(B) to thefiling of a petition if-

() the debtor proves by a preponderance of the evidencethat the
filing of that petition resulted from circumstances beyond the control of
the debtor not foreseeable at the time the case then pending wasfiled,;
and

(i1) it ismorelikely than not that the court will confirm a feasible
plan, but not a liquidating plan, within a reasonable period of time.”

(D LIMITATION.-The exercise of rights not subject to the stay arising under
subsection (a) pursuant to paragraph (6), (7), (17), or (28) of subsection (b) shall not be stayed

%Bankruptcy Reform Act of 2001, sec. 106(f).
’Bankruptcy Reform Act of 2001, sec. 305(1)(B).
%8Bankruptcy Reform Act of 2001, sec. 441(1)(A).
®Bankruptcy Reform Act of 2001, sec. 441(1)(B).
"Bankruptcy Reform Act of 2001, sec. 441(2).
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by any order of a court or administrative agency in any proceeding under thistitle
8§ 363. Use, sdle, or lease of property

(& Inthis section, "cash collateral” means cash, negotiable instruments, documents of title,
securities, deposit accounts, or other cash equivaents whenever acquired in which the estate and an
entity other than the estate have an interest and includes the proceeds, products, offspring, rents, or
profits of property and the fees, charges, accounts or other payments for the use or occupancy of
rooms and other public facilitiesin hotels, motels, or other lodging properties subject to a security
interest as provided in section 552(b) of thistitle, whether existing before or after the commencement of
acase under thistitle.

(b) (1) Thetrustee, after notice and a hearing, may use, sell, or lease, other than in the

ordinary course of business, property of the estate.

(2) If notification is required under subsection (&) of section 7A of the Clayton Actin
the case of atransaction under this subsection, then--
(A) notwithstanding subsection () of such section, the notification required by
such subsection to be given by the debtor shdl be given by the trustee; and
(B) notwithstanding subsection (b) of such section, the required waiting period
shall end on the 15th day after the date of the receipt, by the Federd Trade
Commission and the Assgtant Attorney Generd in charge of the Antitrust Divison of
the Department of Justice, of the natification required under such subsection (a), unless
such waiting period is extended--
(1) pursuant to subsection (e)(2) of such section, in the same manner as
such subsection (€)(2) applies to a cash tender offer;
(i) pursuant to subsection (g)(2) of such section; or
(ii1) by the court after notice and a hearing.

(© (2) If the business of the debtor is authorized to be operated under section 721, 1108,

1203, 1204, or 1304 of thistitle and unless the court orders otherwise, the trustee may enter

into transactions, including the sale or lease of property of the estate, in the ordinary course of

business, without notice or a hearing, and may use property of the estate in the ordinary course
of busness without notice or a hearing.
(2) The trustee may not use, sdll, or lease cash collateral under paragraph (1) of this
subsection unless--
(A) each entity that has an interest in such cash collateral consents; or
(B) the court, after notice and a hearing, authorizes such use, sde, or leasein
accordance with the provisions of this section.
(3) Any hearing under paragraph (2)(B) of this subsection may be a prdiminary hearing

"Bankruptcy Reform Act of 2001, sec. 907(d)(2). Note: this creates two subsections
designated “ ()"
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or may be consolidated with a hearing under subsection (€) of this section, but shdl be
scheduled in accordance with the needs of the debtor. If the hearing under paragraph (2)(B) of
this subsection is a prdiminary hearing, the court may authorize such use, sde, or lease only if
there is areasonable likelihood that the trustee will prevail at the find hearing under subsection
(e) of thissection. The court shdl act promptly on any request for authorization under
paragraph (2)(B) of this subsection.

(4) Except as provided in paragraph (2) of this subsection, the trustee shall segregate
and account for any cash collaterd in the trustee's possession, custody, or control.
(d) Thetrustee may use, sell, or lease property under subsection (b) or (c) of this section enty
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(2) in accor dance with applicable nonbankruptcy law that governsthe transfer
of property by a corporation or trust that isnot a moneyed, business, or commer cial
corporation or trugt; and

(2) to the extent not inconsistent with any relief granted under subsection (),
(d), (e), or (f) of section 362.”

(&) Notwithstanding any other provision of this section, a any time, on request of an entity that
has an interest in property used, sold, or leased, or proposed to be used, sold, or leased, by the trustee,
the court, with or without a hearing, shal prohibit or condition such use, sale, or lease asis necessary to
provide adequate protection of such interest. This subsection aso applies to property that is subject to
any unexpired lease of persond property (to the exclusion of such property being subject to an order to
grant relief from the stay under section 362).

(f) The trustee may sell property under subsection (b) or (c) of this section free and clear of any
interest in such property of an entity other than the estate, only if--

(2) applicable nonbankruptcy law permits sde of such property free and clear of such
interest;

(2) such entity consents,

(3) suchinterest isalien and the price a which such property isto be sold is greater
than the aggregate vaue of dl liens on such property;

(4) suchinterest isin bonafide dispute; or

(5) such entity could be compelled, in alegd or equitable proceeding, to accept a
money satisfaction of such interest.

(9) Notwithstanding subsection (f) of this section, the trustee may sell  property under
subsection (b) or (c) of this section free and clear of any vested or contingent right in the nature of
dower or curtesy.

(h) Notwithstanding subsection (f) of this section, the trustee may sdll both the estate's interest,
under subsection (b) or (c) of this section, and the interest of any co-owner in property in which the
debtor had, a the time of the commencement of the case, an undivided interest as atenant in common,

"2Bankruptcy Reform Act of 2001, sec. 1222(a).
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joint tenant, or tenant by the entirety, only if--

(1) partition in kind of such property among the estate and such co-ownersis
impracticable;

(2) sde of the estate's undivided interest in such property would redize sgnificantly less
for the estate than sde of such property free of the interests of such co-owners;

(3) the benefit to the estate of a sale of such property free of the interests of co-owners
outweighs the detriment, if any, to such co-owners; and

(4) such property is not used in the production, transmission, or distribution, for sale, of
electric energy or of naturd or synthetic gasfor heet, light, or power.

(i) Before the consummation of a sale of property to which subsection (g) or

(h) of this section applies, or of property of the estate that was community property of

the debtor and the debtor's spouse immediately before the commencement of the case,

the debtor's spouse, or a co-owner of such property, as the case may be, may

purchase such property at the price a which such saeisto be consummated.

(j) After asde of property to which subsection (g) or (h) of this section applies, the trustee shall
distribute to the debtor's spouse or the co-owners of such property, as the case may be, and to the
estate, the proceeds of such sde, less the costs and expenses, not including any compensation of the
trustee, of such sde, according to the interests of such spouse or co-owners, and of the estate.

(k) At asde under subsection (b) of this section of property that is subject to alien that secures
an dlowed claim, unless the court for cause orders otherwise the holder of such claim may bid a such
sde, and, if the holder of such clam purchases such property, such holder may offset such clam againgt
the purchase price of such property.

(1) Subject to the provisions of section 365, the trustee may use, sell, or lease property under
subsection (b) or (c) of this section, or a plan under chapter 11, 12, or 13 of thistitle may provide for
the use, sde, or lease of property, notwithstanding any provision in a contract, alease, or gpplicable
law that is conditioned on the insolvency or financid condition of the debtor, on the commencement of
acase under thistitle concerning the debtor, or on the gppointment of or the taking possesson by a
trustee in a case under thistitle or a custodian, and that effects, or gives an option to effect, aforfeture,
modification, or termination of the debtor's interest in such property.

(m) The reversa or modification on apped of an authorization under subsection (b) or (c) of
this section of a sale or lease of property does not affect the validity of asde or lease under such
authorization to an entity that purchased or leased such property in good faith, whether or not such
entity knew of the pendency of the gppeal, unless such authorization and such sde or lease were stayed
pending appedl.

(n) The trustee may avoid a sale under this section if the sale price was controlled by an
agreement among potential bidders a such sde, or may recover from a party to such agreement any
amount by which the value of the property sold exceeds the price at which such sdewas
consummated, and may recover any cods, attorneys fees, or expensesincurred in avoiding such sae
or recovering such amount. In addition to any recovery under the preceding sentence, the court may
grant judgment for punitive damages in favor of the estate and againgt any such party that entered into
such an agreement in willful disregard of this subsection.
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(0) In any hearing under this section--

(2) the trustee has the burden of proof on the issue of adequate protection; and

(2) the entity asserting an interest in property has the burden of proof on the issue of the
vaidity, priority, or extent of such interest.

§ 364. Obtaining credit

(a) If the trustee is authorized to operate the business of the debtor under section 721, 1108,
1203, 1204, or 1304 of thistitle, unlessthe court orders otherwise, the trustee may obtain unsecured
credit and incur unsecured debt in the ordinary course of business alowable under section 503(b)(1) of
thistitle as an adminidtrative expense.

(b) The court, after notice and a hearing, may authorize the trustee to obtain unsecured credit or
to incur unsecured debt other than under subsection (@) of this section, alowable under section
503(b)(2) of thistitle as an adminigrative expense.

(c) If the trustee is unable to obtain unsecured credit allowable under section 503(b)(1) of this
title as an adminidrative expense, the court, after notice and a hearing, may authorize the obtaining of
credit or the incurring of debt--

(1) with priority over any or dl adminidrative expenses of the kind specified in section

503(b) or 507(b) of thistitle;

(2) secured by alien on property of the etate that is not otherwise subject to alien; or
(3) secured by ajunior lien on property of the estate that is subject to alien.

(d) (1) The court, after notice and a hearing, may authorize the obtaining of credit or the

incurring of debt secured by a senior or equal lien on property of the estate that is subject to a

lien only if--

(A) the trustee is unable to obtain such credit otherwise; and
(B) there is adequate protection of the interest of the holder of the lien on the
property of the estate on which such senior or equd lien is proposed to be granted.
(2) In any hearing under this subsection, the trustee has the burden of proof on the issue
of adequate protection.

(e) Thereversa or modification on gpped of an authorization under this section to obtain credit
or incur debt, or of agrant under this section of a priority or alien, does not affect the vaidity of any
debt so incurred, or any priority or lien so granted, to an entity that extended such credit in good faith,
whether or not such entity knew of the pendency of the gpped, unless such authorization and the
incurring of such debt, or the granting of such priority or lien, were stayed pending gpped.

(f) Except with respect to an entity that is an underwriter as defined in section 1145(b) of this
title, section 5 of the Securities Act of 1933, the Trust Indenture Act of 1939, and any State or loca
law requiring regidiration for offer or sale of a security or registration or licensing of an issuer of,
underwriter of, or broker or dedler in, a security does not apply to the offer or sale under this section of
asecurity that is not an equity security.

8§ 365. Executory contracts and unexpired leases
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(a) Except as provided in sections 765 and 766 of thistitle and in subsections (b), (¢), and (d)
of this section, the trustee, subject to the court's gpprova, may assume or reject any executory contract
or unexpired lease of the debtor.

(b) (2) If there has been a default in an executory contract or unexpired lease of the debtor,

the trustee may not assume such contract or lease unless, at the time of assumption of such

contract or lease, the trustee--

(A) cures, or provides adequate assurance that the trustee will promptly cure,
such default-other than a default that isa breach of a provison relating to the
satisfaction of any provision (other than a penalty rate or penalty provision)
relating to a default arising from any failure to perform nonmonetary
obligations under an unexpired lease of real property, if it isimpossiblefor the
trustee to cure such default by performing nonmonetary acts at and after the
time of assumption, except that if such default arisesfrom afailureto operate
in accordance with a nonresidential real property lease, then such default shall
be cured by performance at and after the time of assumption in accordance with
such lease, and pecuniary losses resulting from such default shall be
compensated in accor dance with the provisions of paragraph (b)(l);"

(B) compensates, or provides adequate assurance that the trustee will
promptly compensate, a party other than the debtor to such contract or lease, for any
actud pecuniary loss to such party resulting from such default; and

(C) provides adequate assurance of future performance under such contract or
lease.

(2) Paragraph (1) of this subsection does not apply to a default that isabreach of a
provision relating to--

(A) theinsolvency or financid condition of the debtor at any time before the
closing of the case;

(B) the commencement of a case under thistitle;

(C) the gppointment of or taking possession by atrustee in a case under this
title or a custodian before such commencement; or

(D) the satisfaction of any penattyrate-orprovison penalty rate or penalty
provision™ relating to a default arising from any failure by the debtor to perform
nonmonetary obligations under the executory contract or unexpired lease.

(3) For the purposes of paragraph (1) of this subsection and paragraph (2)(B) of
subsection (f), adequate assurance of future performance of alease of rea property ina
shopping center includes adequate assurance--

(A) of the source of rent and other consideration due under such lease, and in
the case of an assgnment, that the financid condition and operating performance of the

Bankruptcy Reform Act of 2001, sec. 328(a)(1)(A).
"Bankruptcy Reform Act of 2001, sec. 328(a)(1)(B).
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proposed assignee and its guarantors, if any, shdl be smilar to the financid condition
and operating performance of the debtor and its guarantors, if any, as of thetime the
debtor became the lessee under the lease;
(B) that any percentage rent due under such lease will not decline substantialy;
(C) that assumption or assgnment of such lease is subject to dl the provisons
thereof, including (but not limited to) provisons such as aradius, location, use, or
exclugvity provision, and will not breach any such provison contained in any other
lease, financing agreement, or master agreement relating to such shopping center; and
(D) that assumption or assgnment of such lease will not disrupt any tenant mix
or baance in such shopping center.
(4) Notwithstanding any other provison of this section, if there has been adefault in an

unexpired lease of the debtor, other than a default of akind specified in paragraph (2) of this
subsection, the trustee may not require alessor to provide services or suppliesincidenta to
such lease before assumption of such lease unlessthe lessor is compensated under the terms of
such lease for any services and supplies provided under such lease before assumption of such

lease.

(¢) Thetrustee may not assume or assign any executory contract or unexpired lease of the
debtor, whether or not such contract or lease prohibits or restricts assgnment of rights or delegation of

duties, if--

@ (A) applicable law excuses a party, other than the debtor, to such contract or
lease from accepting performance from or rendering performance to an entity other
than the debtor or the debtor in possession, whether or not such contract or lease
prohibits or restricts assgnment of rights or delegation of duties, and

(B) such party does not consent to such assumption or assgnment; or
(2) such contract is a contract to make aloan, or extend other debt financing or

financial accommodations, to or for the benefit of the debtor, or to issue a security of the
debtor; or”

(3) such leaseis of nonresidential rea property and has been terminated under

Bankruptcy Reform Act of 2001, sec. 328(a)(2)(A).

"*Bankruptcy Reform Act of 2001, sec. 328(a)(2)(B).

""Bankruptcy Reform Act of 2001, sec. 328(3)(2)(C).
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(d) (2) In acase under chapter 7 of thistitle, if the trustee does not assume or rgect an
executory contract or unexpired lease of residentid real property or of personal property of the
debtor within 60 days after the order for relief, or within such additiond time as the court, for
cause, within such 60- day period, fixes, then such contract or lease is deemed rejected.

(2) Inacase under chapter 9, 11, 12, or 13 of thistitle, the trustee may assume or
regject an executory contract or unexpired lease of resdentia real property or of persona
property of the debtor a any time before the confirmation of a plan but the court, on the
request of any party to such contract or lease, may order the trustee to determine within a
specified period of time whether to assume or reject such contract or lease.

(3) Thetrustee shdl timely perform dl the obligations of the debtor, except those
specified in section 365(b)(2), arigng from and after the order for relief under any unexpired
lease of nonresidentia real property, until such lease is assumed or rgjected, notwithstanding
section 503(b)(1) of thistitle. The court may extend, for cause, the time for performance of any
such obligation that arises within 60 days after the date of the order for relief, but the time for
performance shal not be extended beyond such 60-day period. This subsection shall not be
deemed to affect the trustee's obligations under the provisions of subsection (b) or (f) of this
section. Acceptance of any such performance does not congtitute waiver or relinquishment of
the lessor's rights under such lease or under thistitle.

to-thetessor
4 (A) Subject to subparagraph (B), in any case under any chapter of this
title, an unexpired lease of nonresidential real property under which the debtor
isthe lessee shall be deemed reected, and thetrustee shall immediately
surrender that nonresidential real property to thelessor, if the trustee does not
assume or reect the unexpired lease by the earlier of-
() the datethat is 120 days after the date of the order for relief;

or
(il) the date of the entry of an order confirming a plan.
(B) (i) Thecourt may extend the period deter mined under
subparagraph (A), prior to the expiration of the 120-day period, for 90
days upon motion of thetrustee or lessor for cause.
(i) If the court grants an extension under clause (i), the court
may grant a subsequent extension only upon prior written consent of the
lessor in each instance.™

®Bankruptcy Reform Act of 2001, sec. 404(a).
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365(eh(3)-of thistitle:

206) (5)%° Thetrustee shall timely perform al of the obligations of the debtor, except
those specified in section 365(b)(2), first arising from or after 60 days after the order for relief
in acase under chapter 11 of thistitle under an unexpired lease of persona property (other than
persona property leased to an individua primarily for persond, family, or household purposes),
until such leaseis assumed or rgjected notwithstanding section 503(b)(1) of thistitle, unlessthe
court, after notice and a hearing and based on the equities of the case, orders otherwise with
respect to the obligations or timely performance thereof. This subsection shall not be deemed
to affect the trusteg's obligations under the provisions of subsection (b) or (f). Acceptance of
any such performance does not congtitute waiver or reinquishment of the lessor's rights under
such lease or under thistitle.

(e (1) Notwithstanding a provision in an executory contract or unexpired lease, or in
gpplicable law, an executory contract or unexpired lease of the debtor may not be terminated
or modified, and any right or obligation under such contract or lease may not be terminated or
modified, a any time after the commencement of the case solely because of aprovison in such
contract or lease that is conditioned on--
(A) theinsolvency or financid condition of the debtor at any time before the
closing of the case;
(B) the commencement of a case under thistitle; or
(C) the gppointment of or taking possession by atrustee in a case under this
title or a custodian before such commencemen.

(2) Paragraph (1) of this subsection does not apply to an executory contract or
unexpired lease of the debtor, whether or not such contract or lease prohibits or restricts
assgnment of rights or delegation of duties, if--

(A) (i) applicable law excuses a party, other than the debtor, to such

contract or lease from accepting performance from or rendering performance to

the trustee or to an assignee of such contract or lease, whether or not such

contract or lease prohibits or restricts assgnment of rights or delegation of

duties, and

(i) such party does not consent to such assumption or assgnment; or

(B) such contract is a contract to make aloan, or extend other debt  financing

or financia accommodeations, to or for the benefit of the debtor, or to issue a security of

Bankruptcy Reform Act of 2001, sec. 328(a)(3)(A).
8Bankruptcy Reform Act of 2001, sec. 328(a)(3)(B).
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the debtor.
(] (1) Except as provided in subseetion subsections (b) and® (c) of this section,
notwithstanding a provision in an executory contract or unexpired lease of the debtor, or in
gpplicable law, that prohibits, regtricts, or conditions the assgnment of such contract or lease,
the trustee may assgn such contract or Ieese under paragrqoh (2) of this subsecti on—eteept

(A) the trustee assumes such contract or lease in accordance with the
provisons of this section; and

(B) adequate assurance of future performance by the assignee of such contract
or lease is provided, whether or not there has been a default in such contract or lease.

(3) Notwithgtanding a provision in an executory contract or unexpired lease of the
debtor, or in gpplicable law that terminates or modifies, or permits a party other than the debtor
to terminate or modify, such contract or lease or a right or obligation under such contract or
lease on account of an assignment of such contract or lease, such contract, lease, right, or
obligation may not be terminated or modified under such provision because of the assumption
or assgnment of such contract or lease by the trustee.

(9) Except as provided in subsections (h)(2) and (i)(2) of this section, the rgjection of an
executory contract or unexpired lease of the debtor congtitutes a breach of such contract or lease--

(2) if such contract or lease has not been assumed under this section or under aplan
confirmed under chapter 9, 11, 12, or 13 of thistitle, immediately before the date of the filing of
the petition; or

(2) if such contract or lease has been assumed under this section or under aplan
confirmed under chapter 9, 11, 12, or 13 of thistitle--

(A) if before such rejection the case has not been converted under section

1112, 1208, or 1307 of thistitle, a the time of such rgection; or

(B) if before such rgection the case has been converted under section 1112,
1208, or 1307 of thistitle--
(i) immediately before the date of such conversion, if such contract or
lease was assumed before such conversion; or
(ii) a the time of such rgjection, if such contract or lease was assumed
after such conversion.
(h @ (A) If the trustee rgjects an unexpired lease of red property under which the
debtor isthe lessor and--

81Bankruptcy Reform Act of 2001, sec. 404(b).
82Bankruptcy Reform Act of 2001, sec. 328(a)(4).
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(i) if the rgjection by the trustee amounts to such a breach aswould
entitle the lessee to treat such lease as terminated by virtue of itsterms,
gpplicable nonbankruptcy law, or any agreement made by the lessee, then the
lessee under such lease may treat such lease as terminated by the rejection; or

(i1) if the term of such lease has commenced, the lessee may retain its
rights under such lease (including rights such as those relating to the amount and
timing of payment of rent and other amounts payable by the lessee and any right
of use, possession, quiet enjoyment, subletting, assgnment, or hypothecation)
that are in or appurtenant to the red property for the balance of the term of
such lease and for any renewa or extension of such rights to the extent that
such rights are enforceable under gpplicable nonbankruptcy law.

(B) If the lesee retainsiits rights under subparagraph (A)(ii), the lessee may
offset againg the rent reserved under such lease for the balance of the term after the
date of the rgection of such lease and for the term of any renewa or extension of such
lease, the value of any damage caused by the nonperformance after the date of such
rgiection, of any obligation of the debtor under such lease, but the lessee shdl not have
any other right againgt the estate or the debtor on account of any damage occurring
after such date caused by such nonperformance.

(C) Thergection of alease of red property in a shopping center with respect
to which the lessee dectsto retain its rights under subparagraph (A)(ii) does not affect
the enforceability under applicable nonbankruptcy law of any provison in the lease
pertaining to radius, location, use, exclusivity, or tenant mix or balance.

(D) Inthis paragraph, "lessee" includes any successor, assign, or mortgagee
permitted under the terms of such lease.

2 (A) If the trustee rgjects atimeshare interest under atimeshare plan under
which the debtor is the timeshare interest sdller and--

(i) if the rgection amounts to such a breach as would entitle the
timeshare interest purchaser to treet the timeshare plan as terminated under its
terms, applicable nonbankruptcy law, or any agreement made by timeshare
interest purchaser, the timeshare interest purchaser under the timeshare plan
may treat the timeshare plan as terminated by such rgection; or

(ii) if the term of such timeshare interest has commenced, then the
timeshare interest purchaser may retain itsrightsin such timeshare interest for
the balance of such term and for any term of renewd or extension of such
timeshare interest to the extent that such rights are enforceable under gpplicable
nonbankruptcy law.

(B) If the timeshare interest purchaser retains its rights under subparagraph
(A), such timeshare interest purchaser may offset againgt the moneys due for such
timeshare interest for the baance of the term after the date of the rgjection of such
timeshare interest, and the term of any renewd or extension of such timeshare interest,
the value of any damage caused by the nonperformance after the date of such reection,
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of any obligation of the debtor under such timeshare plan, but the timeshare interest
purchaser shal not have any right against the estate or the debtor on account of any
damage occurring after such date caused by such nonperformance.

0] (2) If the trustee rejects an executory contract of the debtor for the sale of real property

or for the sdle of atimeshare interest under atimeshare plan, under which the purchaser isin

possession, such purchaser may treat such contract as terminated, or, in the dternative, may
remain in possession of such red property or timeshare interest.
(2) If such purchaser remains in possession--

(A) such purchaser shdl continue to make al payments due under such
contract, but may, offset againgt such payments any damages occurring after the date of
the rgection of such contract caused by the nonperformance  of any obligation of the
debtor after such date, but such purchaser does not have any rights againgt the estate
on account of any damages arising after such date from such rgection, other than such
offsst; and

(B) the trustee shall ddliver title to such purchaser in accordance with the
provisons of such contract, but is relieved of al other obligations to perform under such
contract.

(j) A purchaser that treats an executory contract as terminated under subsection (i) of this
section, or a party whose executory contract to purchase red property from the debtor is rgected and
under which such party is not in possesson, has alien on the interest of the debtor in such property for
the recovery of any portion of the purchase price that such purchaser or party has paid.

(k) Assgnment by the trustee to an entity of a contract or lease assumed under this section
relieves the trustee and the estate from any liability for any breach of such contract or lease occurring
after such assgnment.

(1) If an unexpired lease under which the debtor is the lessee is assigned pursuant to this section,
the lessor of the property may require a deposit or other security for the performance of the debtor's
obligations under the lease substantialy the same as would have been required by the landlord upon the
initid leesing to asmilar tenant.

(m) For purposes of this section 365 and sections 541(b)(2) and 362(b)(10), leases of redl
property shal include any rental agreement to use red property.

(n) (2) If the trustee rejects an executory contract under which the debtor isalicensor of a

right to intellectua property, the licensee under such contract may eect--

(A) to treat such contract as terminated by such rgection if such rgection by
the trustee amounts to such a breach as would entitle the licensee to treat such contract
as terminated by virtue of its own terms, gpplicable nonbankruptcy law, or an
agreement made by the licensee with another entity; or

(B) to retain its rights (including a right to enforce any exclusivity provison of
such contract, but excluding any other right under applicable nonbankruptcy law to
specific performance of such contract) under such contract and under any agreement
supplementary to such contract, to such intelectua property (including any embodiment
of such intellectua property to the extent protected by gpplicable nonbankruptcy law),
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as such rights existed immediately before the case commenced, for--
(i) the duration of such contract; and
(i) any period for which such contract may be extended by the licensee
as of right under applicable nonbankruptcy law.
(2) If the licensee eects to retain its rights, as described in paragraph (1)(B) of this
subsection, under such contract--

(A) the trustee shdl dlow the licensee to exercise such rights;

(B) the licensee shdl make dl roydty payments due under such contract for the
duration of such contract and for any period described in paragraph (1)(B) of this
subsection for which the licensee extends such contract; and

(C) the licensee shdl be deemed to waive--

(i) any right of setoff it may have with respect to such contract under
thistitle or gpplicable nonbankruptcy law; and
(i) any dam alowable under section 503(b) of thistitle arisng from the
performance of such contract.
(3) If the licensee dectsto retain itsrights, as described in paragraph (1)(B) of this
subsection, then on the written request of the licensee the trustee shal--

(A) to the extent provided in such contract, or any agreement supplementary to

such contract, provide to the licensee any intdlectud property (including such

embodiment) held by the trustee; and
(B) not interfere with the rights of the licensee as provided in such contract, or

any agreement supplementary to such contract, to such intellectua property (including
such embodiment) including any right to obtain such intellectud property (or such
embodiment) from another entity.
(4) Unless and until the trustee rg ects such contract, on the written request of the
licensee the trustee shall--
(A) to the extent provided in such contract or any agreement supplementary to
such contract--
(i) perform such contract; or
(ii) provide to the licensee such intellectud property (including any
embodiment of such intellectua property to the extent protected by gpplicable
nonbankruptcy law) held by the trustee; and
(B) not interfere with the rights of the licensee as provided in such contract, or
any agreement supplementary to such contract, to such intellectua property (including
such embodiment), including any right to obtain such intellectud property (or such
embodiment) from another entity.
(0) In acase under chapter 11 of thistitle, the trustee shdl be deemed to have assumed

(congagtent with the debtor's other obligations under section 507), and shal immediately cure any deficit
under, any commitment by the debtor to a Federd depository ingtitutions regulatory agency (or
predecessor to such agency) to maintain the capital of an insured depository inditution, and any claim
for a subsequent breach of the obligations thereunder shdl be entitled to priority under section 507.
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This subsection shdl not extend any commitment that would otherwise be terminated by any act of such
an agency.
(9)) (2) If alease of personal property isreected or not timely assumed by the
trustee under subsection (d), the leased property isno longer property of the estate
and the stay under section 362(a) is automatically terminated.

2 (A) In the case of an individual under chapter 7, the debtor may notify

the creditor in writing that the debtor desiresto assume the lease. Upon being

so notified, the creditor may, at its option, notify the debtor that it iswilling to
have the lease assumed by the debtor and may condition such assumption on
cure of any outstanding default on terms set by the contract.

(B) If, not later than 30 days after noticeis provided under
subparagraph (A), the debtor notifiesthe lessor in writing that the lease is
assumed, theliability under thelease will be assumed by the debtor and not by
the estate.

(C) The stay under section 362 and theinjunction under section
524(a)(2) shall not be violated by notification of the debtor and negotiation of
cure under this subsection.

(3) In acaseunder chapter 11 in which the debtor isan individual and in a case
under chapter 13, if the debtor isthe lessee with respect to personal property and the
leaseis not assumed in the plan confirmed by the court, the leaseis deemed r ¢ ected
as of the conclusion of the hearing on confirmation. If the leaseisrgected, the stay
under section 362 and any stay under section 1301 is automatically terminated with
respect to the property subject to the lease®

8§ 366. Utility service

(a) Except as provided in sabseetion-{b) subsections (b) and (c)®* of this section, a utility may
not ater, refuse, or discontinue service to, or discriminate againg, the trustee or the debtor solely on the
basis of the commencement of a case under thistitle or that a debt owed by the debtor to such utility for
service rendered before the order for relief was not paid when due.

(b) Such utility may dter, refuse, or discontinue service if neither the trustee nor the debtor,
within 20 days after the date of the order for rdlief, furnishes adequate assurance of payment, in the
form of adeposit or other security, for service after such date. On request of aparty in interest and
after notice and a hearing, the court may order reasonable modification of the amount of the deposit or
other security necessary to provide adequate assurance of payment.

(© (1)  (A) For purposes of thissubsection, the term 'assurance of payment'

means-

8Bankruptcy Reform Act of 2001, sec. 309(b).
8Bankruptcy Reform Act of 2001, sec. 417(1).
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(i) a cash deposit;

(i) aletter of credit;

(i) a certificate of deposit;

(iv) asurety bond;

(V) a prepayment of utility consumption; or

(vi) another form of security that ismutually agreed on between
the utility and the debtor or thetrustee.
(B) For purposes of this subsection an administrative expense priority

shall not constitute an assurance of payment.

(2) Subject to paragraphs (3) through (5), with respect to a casefiled under
chapter 11, a utility referred to in subsection (a) may alter, refuse, or discontinue
utility service, if during the 30-day period beginning on the date of filing of the petition,
the utility does not receive from the debtor or the trustee adequate assur ance of
payment for utility servicethat is satisfactory to the utility.

3 (A) On request of aparty in interest and after notice and a hearing, the

court may order modification of the amount of an assurance of payment under

paragraph (2).

(B) In making a determination under this paragraph whether an
assurance of payment is adequate, the court may not consider -
() the absence of security before the date of filing of the petition;
(i) the payment by the debtor of chargesfor utility servicein a
timely manner beforethe date of filing of the petition; or
(iii) the availability of an administrative expense priority.

(4) Notwithstanding any other provision of law, with respect to a case subject to
this subsection, a utility may recover or set off against a security deposit provided to
the utility by the debtor beforethe date of filing of the petition without notice or order
of the court.®®

8Bankruptcy Reform Act of 2001, sec. 417(2).
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